Editor’s Note: appeal filed, sub nom. Robert Reeves, d/b/a 3R Minerals v. U.S., No.
98-63L (CL Ct.) sum. judg. for govt, (Dec. 13, 2002), 34 Fed.ClL. 652

3R M NERALS
| BLA 97-527 & 98-134 Deci ded April 22, 1999

Appeal s fromdeci sions of Area Manager and Acting Area Manager,
Escal ante Resource Area, Uah, Bureau of Land Minagenent, rejecting plans
of operations for mning and mneral exploration wthin a w | derness study
area. UI-049-97-025.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Wl derness--Mning Qains: Aan of (perations--
WI derness Act

The Secretary of the Interior is required by

section 603(c) of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1782(c) (1994), to
nanage | ands under review for wlderness suitability so
as to prevent inpairnent of their wlderness
characteristics, subject to grandfathered uses and
valid existing rights. Under this standard, a plan of
operations for a mning claimlocated after 1976 i s
properly rejected if it entails inpacts which cannot be
reclained to the point of being substantially
unnot i ceabl e by the tine the Secretary is to nake his
recommendat i on regardi ng w | der ness desi gnati on.

APPEARANCES. Alen K Young, Esg., Springville, Wah, for 3R Mneral s;
David K Gayson, Esq., Gfice of the Held Solicitor, US Departnent of
the Interior, Salt Lake dty, Wah, for the Bureau of Land Managenent .

(P N ON BY ACM N STRATI VE JUDGEE GRANT

Thi s appeal has been brought by 3R Mnerals froma July 24, 1997,
Decision Record/ A nding of No Sgnificant Inpact (DR FONS) issued by the
Area Manager, Escal ante Resource Area, UWah, Bureau of Land Managenent
(BLM. That decision rejected a Fan of (perations (M an) submtted by
appel | ant on June 27, 1997, for a titani umzirconiummning operation to
be situated in Garfield Gounty, Wah, wthin the Garcass Canyon WI der ness
Sudy Area (VA (UT-040-076). The appeal was docketed as | BLA 97-527.

An appeal has al so been brought by 3R Mnerals froma Decenber 30, 1997,
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deci sion of the Acting Area Manager, Escal ante Resource Area, Uah, BLM
rejecting a nodified A an submtted on Decener 2, 1997, for an expl oration
operation. The latter appeal was docketed as | BLA 98-134. By Qder dated
Qctober 14, 1998, we consol i dated these two cases and granted 3R Mneral s'
Mtion to Expedite Proceedi ngs.

Appel lant initially submtted a Fan in which it proposed to undertake
mning operations seeking to recover titaniumand zirconiumon | ess than
5 acres of public land wthin mning clains | ocated Septenber 1, 1996. 1/
The | ocation of the operation was described in the Notice of Intention to
Gmence Svall Mning (perations filed wth the Sate of UWah, Departnent
of Natural Resources, Departnent of Ql, Gas and Mning (D33V) as the
SWNWINWV.sec. 17, T. 36 S, R 3 E, Salt Lake Mridian. Specifically,
appel | ant proposed to surface mne, over a 4-nonth period, a rectangul ar
area of land about 130 feet by 1,500 feet in size, to a depth of from15
to 20 feet, on either side of an existing bul | dozer cut originaly nade
in connection wth construction of the Gf Ganyon Road. That cut, which
had been nade about 2-1/2 miles up the Gl f Ganyon Road, had exposed the
titani unmzirconiumore deposit. Excavation and col |l ection of | oose ore
naterial woul d be done by a dozer/ripper. This naterial woul d be taken
by a front end | oader and passed through a portabl e prinary crusher, and
t hen noved by conveyor and | oaded onto trucks. It woul d then be haul ed
to arenote processing facility, where it woul d be processed for the
expected recovery of titaniumand zirconium As mining progressed, the
area disturbed would be fully reclained. Reclanmati on was to be ongoi ng
to mnimze the disturbance. The excavated naterial woul d be renoved or
regraded, to prevent excessive sedinent erosion, and, at the end of mning,
t he sparsel y-vegetated area woul d be repl ant ed.

It appears fromthe record that the entire area of 3R Mneral s'
proposed operations is situated wthin the Garcass Ganyon VA
(Environnental Assessnent (EA) at 2.) Wile the Gl f Ganyon Road west of
section 17 was cherry-stemmed eastward up Gal f Ganyon to the border of
section 17 and thus excl uded by BLMfromthe VA BLMreports that the
cherrystenming extends only fromthe road' s junction wth the A vey Vésh
Road east to the western line of sec. 17, T. 36 S, R 3 E, St Lake
Meridian, Garfield Qunty, Wah. 1d. It thus does not enconpass the
section of the road which appellant intends to use in conjunction wthits
operations. Appellant asserts that Gaf Canyon Road was constructed and in
use prior to designation of the VA (Letter to BLMdated June 10, 1997.)
A though w | derness and, hence, VfA's, are by definition roadl ess areas, 2/
the determnation of

Y The PHanas initially filed identified mning clai mUVG360474. As
nodi fied in an anendnent to the Fan filed July 20, 1997, the mning cl ai ns
invol ved are | ode mning clains 3RA Nos. 14 through 16, UMG 360451 t hrough
UMG 360453, |ocated on behal f of 3R Mnerals on Sept. 1, 1996, and filed
for recordation wth BLMon Sept. 3, 1996.

2/ Section 603(a) of Federal Land Policy and Managenent Act of 1976,
(APW), 43 USC 8§ 1782(a) (1994).
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the boundaries of the VA was nade at the tine that the VA was desi gnat ed
and appel | ant cannot now appeal the propriety of inclusion of lands in the
VBA in the context of an appeal froma decision on its plan of operations.
Dave Paquin, 129 IBLA 76, 80 (1994); CGeminex, Ltd., 129 IBLA 64, 73 (1994).

Qounsel for appel lant has al so taken the position before BLM
that the Galf Ganyon Road to the clains constitutes a right-of-way under
RS 2477 3/ maintained by Garfield Gounty. See Letters to BLMfrom
Alen K Young, Esq., dated June 10 and 30, 1997. It appears, however,
that BLMdisputes this contention. See BLMLetter to Alen K Young, Esg.,
dated July 22, 1997, at 1. Wiile this issue nay have an effect on
appel lant' s access to the mning clains, it was not addressed in the BLM
decisions and is not naterial to this appeal fromrejection of the A ans
filed by appellant. To the extent that appel | ant argues that the existence
of a RS 2477 right-of-way woul d nake inclusion of that area i nappropriate
for VA designation, we nust reject as untinely any appeal of the inclusion
of the land wthin a VA Dave Paquin, 129 |BLA at 80.

The CGarcass Ganyon VA is an area of the public |ands contai ni ng
5,000 or nore acres, which has been determned by BLMto exhi bit w | der ness
characteristics, as defined by section 2(c) of the WIderness Act,

16 US C § 1131(c) (1994). It is currently being reviewed by (ongress
for possibl e designation and protection as a w | derness area, pursuant

to the Wl derness Act, as anended, 16 US C 88 113111136 (1994). During
the period of such reviewand until Gongress either designates the | ands
or releases themfromfurther consideration, BLMis required to nanage the
public lands wthin the VA i n accordance wth section 603(c) of FLPVA

43 USC 81782(c) (1994). Gonmttee for Idaho' s Hgh Desert, 139 IBLA
251, 253 (1997); Ronald A Pene, 135 I BLA 143, 147-48 (1996). This
statutory provision requires BLMto nanage the lands "in a nanner so as not
toinpair the[ir] suitability * * * for preservation as w | derness."

43 USC 81782(c) (1994); Serra Qub v. Hudel, 848 F 2d 1068, 1085
(10th dr. 1988); Nevada Qutdoor Recreation Association, 136 |BLA 340,

342 (1996). This noninpai rnent standard is, however, expressly "subj ect

* * * to the continuation of existing mning and grazi ng uses and m neral
leasing in the nanner and degree in which the same was bei ng conducted on
[Cctober 21, 1976]," i.e., grandfathered uses. 43 US C § 1782(c) (1994);
Gmittee for 1daho's Hgh Desert, 139 IBLA at 253.

3/ Revised Satutes (RS) 2477 was originally codified at 43 US C

§ 932 (1970) (repeal ed, effective Ot. 21, 1976, by section 706(a) of
FLPVA Pub. L. No. 94-579, 90 Stat. 2793, subject to valid existing
rights-of-way). The grant of a right-of-way under RS 2477 arose when
a public highway over unreserved public | ands was establ i shed pursuant
to the laws of the jurisdiction where the land is located. WIkenson v.
Departnent of the Interior, 634 F. Supp. 1265, 1272 (D ol o. 1986); Leo
Titus, S., 89 IBLA 323, 335-36, 92 1.D 578, 586 (1985).
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The nanagenent of V$A | ands by BLMis governed by its Interim
Managenent Policy and Guidelines for Lands under WI derness Revi ew
(IMP). 4 The IMP sets forth certain noninpairnent criteria that are
general |y designed to ensure that no activity wll occur that will
jeopardize or negatively affect Gongress' ability to find that the VBA has
the necessary w | derness characteristics and thus to designate it as
wlderness. Gommttee for Idaho's Hgh Desert, 139 |BLA at 253.

In order to assess the environnental consequences of the proposed
P an and alternatives thereto, including No Action, as required by
section 102(2)(Q of the National Enwvironnental Policy Act of 1969,
as anended, 42 US C 8§ 4332(2)(Q (1994), BLMprepared an EA (UI-049-
97-025) on July 24, 1997. Included in the EA was an anal ysis of whet her
approving the proposed P an would inpair the suitability of the Carcass
Canyon VA for designation as wlderness. The general inpact of the
proposed operations on the affected | ands was set forth in the EA as
fol | ows:

The characteristic | andscape i s conposed of a narrow canyon
approxinately 1,000 feet wde and ranging from200 to 600 feet
deep. The steep nmulti-layered sandstone wal | s of the canyon
provi de a rugged backdrop to the sandy wash bottomand | edges
covered wth pinyon, juniper, and ponderosa pine. Mich of the
route up the canyon is in a natural condition, wth no visual
renai ns of hunan activity. About half of the route fromA vey
Vésh to the proposed mne site follows the renains of a
constructed (cut and fill) road of approxinately 8-12 feet w de
whi ch parall el s the wash. Severe erosion, slunping, and new
vegetation growh serve to reduce the contrast of the road wth
the surroundi ng | andscape although it is still evident.

D sturbance at the proposed mne site is mninal and consists of
a level ed area and sone cutting in the hillside. The existing
di sturbance woul d be substantial |y unnoti ceabl e to the casual
obser ver .

The proposed action as described in the A an of
Qperations woul d have the effect of domnating the view of the
casual observer along the entire route up Galf CGanyon and
especially at the proposed mine site. The narrow w dth of
the canyon and the proximty of the mne site to the stream
bed woul d | eave the site exposed to viewfromany point in
t he canyon.

(M sual Resource Analysis Attachnent for EA UT-049-97-025.)

4/ The IMP was first published in the Federal Register on Dec. 12, 1979
(44 Fed. Reg. 72013). It was later anended in ways that are not pertinent
tothis case (48 Fed. Reg. 31854 (July 12, 1983)), and then incorporated in
a Handbook (H!855011 (Rel. 8136 (Nov. 10, 1987))), which was part of BLMs
Minual . See Gmrmttee for 1daho’'s Hgh Desert, 139 IBLAat 253 n.3. The
current Handbook is HI855011 (Rel. 8167 (July 5, 1995)).
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Based on the analysis in the EA the Area Manager, in his July 1997
CR FONS, concl uded that approvi ng the proposed A an woul d i npair the
W lderness suitability of the Carcass Ganyon VA and thus was not permtted
by the IMP. He reasoned that, since the deadline for the Secretary of
the Interior to recormend to Gongress whether or not to designate the VEA
as a wlderness area had passed, "no actions whi ch woul d cause [a] surface
di sturbance nay be authorized.”" (CRFONS at 1.) Because he concl uded
that approving the proposed H an "woul d cause [a] surface disturbance,” the
Area Manager decided not to approve it, and instead to adopt the No Action
alternative. 1d. An appeal has been brought fromthat DR FONS .

n Decenber 2, 1997, during the pendency of its initial appeal,
appel l ant submtted a nodified M an of (perations pursuant to 43 CF R
§ 3802.1-4 in which it proposed to undertake expl orati on operations over a
5-nonth period, seeking to "eval uate the zircon/titani umbearing sands."
This operation was projected to disturb 4 acres of public land al so
situated in the SWNWNWVisec. 17 and enconpassed by 3R Mneral s’ three
lode mning clains, 3RA Nos. 14 through 16. Specifically, appellant
proposed to drill 12 holes, on either side of the Galf Canyon Road, to a
depth of about 30 feet, using a snall wheel - or track-mounted drilling rig.
As exploration progressed, the area di sturbed woul d be recl ai ned.

In his Decenber 1997 decision, the Acting Area Manager concl uded
that the 12 drill holes would be drilled in the sane |ocation as the
mning operations originally proposed by appellant. S nce the A an
i ndi cated operations woul d al so cause a "surface disturbance,” BLM
concl uded that operations would inpair the wlderness suitability of the
Carcass Ganyon VA and, hence, were |ikew se not permtted by BLMs | M.
Accordingly, BLMrejected appel lant' s nodified H an.

Appel | ant contends that BLM's July and Decenber 1997 deci si ons not
to approve the two proposed plans viol ate the grandfathered uses provision
of section 603(c) of FLPMA which requires BLMto permt the
“continuation of existing mning * * * uses * * * in the nanner and degree
in which [they] were] being conducted on [ Qctober 21, 1976]," even where
they would inpair the suitability of the VBA for w | derness designation.
43 USC 81782(c) (1994). It asserts that, "[h]istorically, Muntain
Sates Resources [Grporation (MBRO] nai ntai ned the mning cla ns now hel d
by 3R Mneral s" and that, "[f]or nany years, up until approxinately 1992,
[ MBR] actively prospected, explored and even mined the 3R cl ai ns, renoving
nany tons of the titani umzirconiumproduct.” (Reply to BLMAnswer at 1.)
Appel | ant has al so tendered evi dence that both mining and road buil di ng
activities have occurred historically in the Gilf Ganyon area, sone of
whi ch preceded enactnent of FLPMA in 1976. (Letter of June 10, 1997, from
Aan K Young, Esq., to BLM wth attachnents.) Additionally, appellant
notes that section 603 of FLPMVA provides that, unless wthdrawn from
operation of the mning |aws, public lands shall continue to be subject to
appropriation under the mning laws during the period of w | derness revi ew
43 US C § 1782(c) (1994).
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[1] Unhder section 603(c) of FLPMA mining or mneral exploration
operations on existing mning clains is permtted wthin a VB even where
they would inpair the suitability of the VA for designation as w | derness
when such activity constitutes the "continuati on of existing mning * * *
uses * * * in the nanner and degree in which [they] were] being conducted
on [Cctober 21, 1976]." 43 US C § 1782(c) (1994); see Gonmittee for
|daho's H gh Desert, 139 IBLA at 253; Southern Uah WIderness Aliance,
125 1 BLA 175, 194, 100 I1.D 15, 25 (1993). The exception for grandfat hered
mni ng uses, however, does not apply to mning clains |ocated subsequent
to enactnent of FLPMA The GemShop, Inc., 136 IBLA 55, 57-58 (1996);
Dave Paquin, 129 IBLA at 80; International Slica Gorp., 124 |1BLA 155,

159 (1992); John Loskot, 71 IBLA 165, 167 (1983). As we said in Eigene
Muel ler, 103 1BLA 308, 310 (1988): "The fact that there were pre- FLPVA
operations on other clains which enbraced the sane | and as [t he]

appel lant's clains does not entitle [the] appellant to the benefit of [the]
| esser [grandfathered use] standard.” Appellant's mning clains at issue
were | ocated Septenber 1, 1996. There is no evidence in the record either
that appellant is the successor-in-interest to the ower of clains

exi sting on Qctober 21, 1976, enbracing the subject tract of public |ands
or that grandfathered mning uses were occurring on those clains at that
tine. Accordingly, operations on appellant's clains are subject to the
noni npai r nent st andar d.

Thus, in order to be entitled to undertake activity in conjunction
wthits mning clains, appellant nust denonstrate that such activity wll
not inpair the suitability of the VA for designation as wlderness. The
GmShop, Inc., 136 IBLA at 57; Dave Paquin, 129 IBLA at 80; John Loskot,
71 1BLA at 167. Appellant has not done this.

Wth regard to appel lant's contention that the BLMdecisions are
inconsistent wth the continued applicability of the mning | aws to | ands
under wlderness review we note that it is well established that
section 603(c) of FLPWA 43 US C 8 1782(c) (1994), did in fact anend the
mning lawas it relates to lands wthin a VA  Section 302(b) of FLPMA
as codified provides that:

Except as provided in* * * section 1782 * * * of this title and
inthe |ast sentence of this paragraph [barring unnecessary and
undue degradation], no provision of this section or any ot her
section of this Act shall in any way anend the Mning Law of
1872 or inpair the rights of any locators or clai ns under that
Act, including, but not limted to, rights of ingress and egress.

43 US C 8 1732(b) (1994) (enphasis added). Passage of FLPVA anended the
Mning Law of 1872 to the extent of precluding mning related activities

on lands wthin a VA which woul d inpair the wlderness characteristics of
the area except for valid existing rights and the continuation of pre-F.PVA
mning activities in the sane nanner and degree as conducted on Cctober 21,
1976. Sate of Uah v. Andrus, 486 F. Supp. 995, 1005-06 (D Wah 1979);
International Slica Grp., 124 I1BLA at 159.

148 | BLA 234



| BLA 97-527 & 98-134

Appel lant al leges that, "[f]or nany years, up until approxi nately
1992," MBRC was engaged in such activity on the "mning clai ns now hel d
by 3R Mnerals." (Reply to BLMAnswer at 1.) Appellant asserts that,
by previously permtting MBRC to engage in prospecting, exploration, and
mning, BLMs current decision not to al | ow Appel | ant to undertake
operations because it violates the noni npai rnent standard i s "inconsi st ent
wth [BLMs] conduct in the past," thus rendering its present rejection
arbitrary and capricious. 1d. Hsewhere in the record appel lant reports
that MBRC using bul | dozers, drilling rigs, and trucks, excavated test
pits and trenches and haul ed out ore, but attributes this to the period
from1989-90, and up until the end of 1992. See Letter to BLMfrom
appel | ant, dated June 27, 1997, at 1; Mning A an at 2; Mnorandumto
Mnerals Fle fromD33V dated July 28, 1997, at 1. Wth respect to the
asserted inconsistency by BLM it nust be recogni zed that prior to
Septentoer 1992, when the Secretary had been schedul ed to nake his
W | der ness recommendat i on regardi ng the Carcass Canyon VA to the
President, BLMwas al |l oned to permt exploration and other mning activity
so long as the resulting i npacts coul d be reclained to the point of being
substantial |y unnoticeable in the VA as a whol e by that tine and, once
recl ai ned, would not significantly constrain the Secretary's w | derness
recoomendation. 43 CF R 8§ 3802.0-5(d); see The dty of &. George,

116 1 BLA 230, 231 (1990). This may wel| explain any BLMaut horization to
engage in operations wthin the VA I n any event, the fact that BLM
permtted such activity to occur, whether or not it violated the | MP, woul d
not justify BLMin now permtting appel lant to conduct activities which
would clearly violate the | M.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decisions
appeal ed fromare affirned.

C Randall Gant, Jr.
Admni strative Judge

| concur:

T Bitt Price
Admni strative Judge
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